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A Comparison of Chinese and European Patent System Concerning the Issue
of Inventive Step
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R7, o R EBMEGETELILY “FROBARE 2 2R,

= RlEEaHIE
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1. FTBRAUBHEAAR

B F B (FERHY HCHH IVELL 3H 3 AT BARBAA RS T
Je TR BT BATRIEARA R M ARABIE A B 3 — 3 RATR A 69528 o o
( “ordinary practitioner” ) , fbfeBXA8% H ERTPTBARBR GG N4 F IR, ik
FLABABAR T VAR PTAT 69U BR, 434 R 44851 R ey Ik, SFELBA A H
MEBF AT . SR PT B R A BR BB IRAE T B AR A AN R £ A
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BT ENAHAR, LB R i fE L F S, 7

AT F R RF, PTRBARBEARA R AR #—/ “Ld Lk
(ordinary practitioner) , mAFTEZ—/ “BRXHA” , MFETRRH. 12
RARIEEH IR, MANEXER ERAEI. Gk, A A A ERIRG

' Article 56 EPC: “An invention shall be considered as involving an inventive step if, having regard to the
state of the art, it is not obvious to a person skilled in the art.”

* EPO Guidelines C-IV, 11.3: “The ‘person skilled in the art’ should be presumed to be an ordinary
practitioner in a field of technology aware of what was common general knowledge in the art at the relevant
date. He should also be presumed to have had access to everything in the ‘state of the art’ , in particular
the documents cited in the search report, and to have had at his disposal the normal means and capacity for
routine work and experimentation. If the problem prompts the person skilled in the art to seek its solution
in another technical field, the specialist in that field is the person qualified to solve the problem.”
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By, AT TFREZVNELSEH: 1) £EHERTE-NEBREHLAN, £—
B FIET — AT R TR AR, T E AR P48 st b LA fe K
KA TAZ EBARAR, AFTREBREETEL, TRFERALSABEAS
Tl AR, HEHE TR, 2) £E5E—BPEHT A5 AL
BB TREHRAT TARR AR, FERE BT RRAAKEALHE TEE
AR, (2R HKT B — MM A, REHEE TAE T — AR89 % R,
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FARAR R 1z AT BT ARLANBE ARG A EMBZ L, W AES
RE|T eI, FAARIEST b A 69 A i E Bk T R A B A BRATIR, X2
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B, M H A FRATIR A A A FARAR T K E T AL e eligtt. X2 FE
FaBR M K T BT BATIRIEARA R 694838 F 69— AN LR 9 3F 7 T 209 L 2551, Mk
EHNZE, I—FMHERVFERFENZLLET, Wm-FHT RS ARz £ L
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B F A B (FERRBY B CHoH IVEILT P F@BET —FHEER
w5 ey 7 ik, B “BEffEk A Ei%” ( “problem—and-solution
approach” ) . XFrF ik T EA VAT ZAFHK:
(1) #E mIBEIA B,
(2) PR BRI
(3) MERILLGIA BARFBARP B K, % ALK BAURIEAA
RALGRARM I (FPRABRF RTAREZAR BT) .
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BEe CZHR7 LR

fa %, RIBEZHER, FTEEY “=
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KRG R L R 64 - LA A SR ) 9885 09— AN IUA K, Ak iz
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1) 3L mIEULAGIA BRI G- AL B 69 T+ R AR A BUIR A 4942

B — AR HEAK;

2) BN BhREEEAE B GFRE, RES ZAE R T AKX GEARR
B

3) BIF: EEPAEERINA AN & ELE F 5V BBk T VAR A AL A
A FA.
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KR EsE e R . RIBLLINA AR, HldeTAR, 5ERRP LA AREIRAE, FTEigk
HEARRA., BRAKRRE A ERBL A/ IOF T EPHBARFAER S GAAHK, RFEEARS
F R KA ARAIR AR, 28 ZIE H T be, F+EATF LB AHARAFIER $ 09 IA 3
K. HHEFNR, EHTRBLOINA BRI, AL EH AR E IABLGINA L .
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Fa [ BT T ZRBARAER S IR HAR, RF RARAEZRE 0
B RBAARBIE], 125895 LI AT 4E, I BT LA e A 4542
R % A FA,

G BmE YT, ML ke, PEL “REWML” . REBELEE
IR AL, A — KA “HRE” FEATHfTTBEMN, W ‘KRB
*” NF\EEFEFKAL—ANTHEL, THEVEGEL.

Frei A gm0, B2 “REV RARRIEFHLGHEARALSIR , FH
R CRABEAGIAEAR” . B, EERM “AEEAARGBEARAIR A A RBHLIA
ARG KL, MmAEPERE “HiL” AR KHTA, @ 487 5 “dEw4
*” AA, XAFRT £ LA TN,

REWRAEGE T, B2 AR AEZR Y &sh” , mPEPAAT
ARUIR S B LT A A IRAZLIVA B

VA BB ST A At BOM 69 Hbi8 8 B #f  Mefe T B M, HALE T R &AL
FEF ARG ARAIR. 0P B9 RGE R 5 e A A0, ELBAH T ST AR R AR A9 I
AHER, FHTRRAOTHLM,

3 EPO Guidelines C-1IV, 11.7.1: “The closest prior art is that combination of features, disclosed in one
single reference, which constitutes the most promising starting point for an obvious development leading to
the invention. In selecting the closest prior art, the first consideration is that it should be directed to
a similar purpose or effect as the invention or at least belong to the same or a closely related technical
field as the claimed invention. In practice, the closest prior art is generally that which corresponds to a
similar use and requires the minimum of structural and functional modifications to arrive at the claimed

invention. ”
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WA B, WA —F A QIAFHAR2E KL TE TR —AR, 12T e94RRE 3
RIFAEWCILA BRI S T —8, R4 P BN T S35 & P o948 k3L sk 2%t
KR AETRR R, BN, ELXISFLT, WA BRKRLE T RE —4K,
AORF RRARA A HARL, SRAAKRGTLRBET —A 550 b .
A2 B2 b I BLA BEGLEA R L, B ARG AT AT B4 #6948 Xk
fR T RIBIBAIF G THONE. EFENK, FE2RQTHRAD LML LZAT
I HARLA R ENA R, 22 ELKNE, deRRF)AFiE K7 LA
TiEBATF, IR ZFiEe9)E AT 4o fToiT T &2

1R EAF, RIERBIE TH 4iHHAT T £ 8,
2.2 MEREMARMBRFE

A FZRRROBAFAX —F, FEFBRMNEATL L2757, #LLTEKR
K5 mAEI G IA ARG R A HFAE, RBARIEIZ R A 4FAEFT 84 ) 09 S R BOR A
TR LR E AR A, BP, KA FEIRGRAGH AR, 2384 R1F B4F093
KRR E 5 RAEE A BARBATERAIEARMN S, § T AT RIELIA
BARTEARE FHiEALRLA BT AAMHEGNAHEAR, Bib, A TFRBHGAA
REH AT AR EIRFRGBRFIAL, T RE THL 45 Prabid 493K )

A
BT P ERASRE KR ERRME, FIALEEHTLS AT,
2.3 WABRG AT

BERMN, BTX—F XEAMA “could-would approach” , Eik4eTF:. £F
ZF EAMNE 2D 50 P A AINA BARZ T R A KFIRAL T BATIRBARA R £
B 3 BT g R 6 BR8] R A5 U SOR B R IA AR, MM AT B E A E R
SCEOEART R, #8EH, EETAETPATBABRIBAAN ZF T o8 1L 2% KM
BORIELINA BARIFEIARLY, mALET B AIA BAIAL DX A E AR ILAR
FIAL, ot R AR, BLALFTIE 09 R AL B W I B S A B AT 69 T B AR AR
AR, (BAREL R LI ER)

KA R T 40 “ARA” BRH. B, #R2EFESRIA
AR RETHAABINA AR AL, @2 EWRBEAF AL T EE LM,
BPILAHARRT B AR A, KRR A, EOXCEHEE H R A
A HAN, BATRBCIESHANEE KLY, (X HFRAE L~ LW

BN RIE, B AEATRGAESR A AU FEHE ) S X .

4 EPO Guidelines C-IV, 11.7.3: “In the third stage the question to be answered is whether there is any
teaching in the prior art as a whole that would (not simply could, but would) have prompted the skilled
person, faced with the objective technical problem, to modify or adapt the closest prior art while taking
account of that teaching, thereby arriving at something falling within the terms of the claims, and thus
achieving what the invention achieves (see IV, 11.4). In other words, the point is not whether the skilled
person could have arrived at the invention by adapting or modifying the closest prior art, but whether he
would have done so because the prior art incited him to do so in the hope of solving the objective technical
problem or in expectation of some improvement or advantage (see T 2/83, 0J 6/1984, 265). This must have been
the case for the skilled person before the filing or priority date valid for the claim under examination.”
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ZAT, AARASBTAE 69 BT B ARSRIE AR A A2 A B3 e b SR IF 23X A4
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B TRk 9 AR PR A, FIBZ RIRIP 49 K PR AR HARAR R ARG B R H . i
2y, ZHEHRIAABRER ER G HEEEFBRB T, WAAERRTRTL EH L R 5454
JL R 3% SR AR 0 DA HR AR G 0B R 1P A (BP R A SRR FE AR ) e, X
Fb B T A AE AARIR GG AR A @ AT TR AR B AR, A S AL % R AR I AR AR R
PRI E A, RN BARGEIHBERBT, NERALI MGG, TEA R H 6 EF A
16 2

ANF @A, FEAT B GEMRAEN AR, (2R, RAHREA
FREEEIABARB T X —RAMT S, IR, ol B 3 b b 2kt
AATR—F L, AAFE W THRAZ—HAANAERTA BT:

(1) Prik K A4 AE Ay o dn i 8

(2) Prik R A 4FAEH b RARL A PAM X OHATFE. o, B—H

S XA HAL IR FE AR T, ZBEARFERAEZ Ao e
YR B i R A A5 AR A2 Z RART 69 K O F ) i A T3 40 69 B P AL
FrAe a9 4k A AR ;

(3) PRk RAVHFAEH B —Wat o P F E 0940 X BAF B, ZHAFH

FEZ AT PO I A P PTAL 094E ) 55 3% R R AFAE /2 RARTP 69 K B F A4 iR &
HE AR FIAL AL A AR

stF RS (1) &, RE®REXAEF, BAWRRINFERXLZNSF
iR, HRMBAEACEM, B2, EEERY, ¥FERAEBEALE, BEMR S 4HFE
AR E)I A g IR, A EIANRAAFES A RE, REECNOESRAELS
ChndF JE0 L R AR A ondn iR, HRIBEEHS 20, b EARM 6 F L AR F %
R, RE, PEFERMEAFEME %, mELAEYIFAREFEIE LM
%) F 432 7 JEAR4E

LA F (2) &A% (3) R XEARET “ERAMEEY . AX—E& LR
FEGINRARKG AR . AN, “YERAMEE" REERTESLIH THY, 25
T & T BB AAR 2ERATLEES. APHRBET, XN “CAMER” &%
AWE N AR E B E 2R —ANAABRRFHENTFEROERAA &
IR G AK A R A AEVE AR, N EANT FEH 8 2 S 4isy X P,
FVA, R REth &AL R E R BARR AR, @ i AR I AR A
A—NAHBRFREAPTREY RET, REFHBAIREARAN £3AT4
A FTvA, BPMEAE LIRS (2) EFRIGHANNH HALR —sF b AP, £
F AR ILT, BMMEEAAER, R —E A B, Hde, LT RAE
BT AR RAE Bk 5 B R Hetay, AR & E AT B AR AR AR 492 F 38 2 7 21
SRR L, BPREOHKT, XHATLESRGEHTRA—FAH A ERITH.



B, EERFE (3) BFPEARPAXS —Hat IR TR EKLNEE
ARV B E Y AT AR, e RATBAR £ LR, 3K 5 — T b AR AR AR B AR
R (Ed# L&k T A BASHEARAR 69itiL) |

sk, FE (FAFERE) AR TE —HNEHAARE L, B—AL
BT AT A F B R AEAERREFT ENOEARL AT INRE E, AR PHFE XK
A B Z AT AR LB AR, ZEETIRE AR PG, R RH
AL MG BT ) B R AL i B R AR A B XTI — A R ANAY, {2, £HEIA
A, ERE BT XA TRRMEP AR EX TR GBS, BRIZA—
THEERAA TR —FEAREN.,

3. FIRAEME RO LECRE

b E YN F EIEH FARH AT T Likey = Fk” Fo ARk
£k ARR—AABR ;G MG E T TR, B4 RTeER THTA KRG E
Ma ) E, MmAETHNEEZZ—HIN, TRASZSRER LM,

(1) KBAMGERT A — HLIB LR FADAE L RAEIRAT R A B ARXEAL,

(2) KEALIRT AR

(3) ZPABAF T A3 9 B ARRR;

(4) KA L ERFR.

i b, P EABONGERLZARME G, EHERTRF@LA,

4, KA 4 KR

B (FEHRHY PRXTAEBRGALELA —EEFTE (EHFEHH) F
RAEA B, BPRAERFE ( “Origin of an invention” ) . B (F &%
B HCHFHIVELL 6 PRI —AFARKAR TALESHFZRZRRFH —AK, FF
AT AL —AF EFER—ARL 0 P AL # ZR G T 482 A ) 149,
R HA R Z G 0 gk ik A R 5 U RIL—FFI 09 M 2R B 7T e 28 4
M, KB Z B ARIE R B 3 AT I R0 R 2R d 5 LA

MRS P IFAL S I ERIEL R AN, LEFERTHER
¥R FIL. AEERSFLT, KA—AFIAYGREEETE R T80
%, m—ERARTRA, MARFAYGTEHZZRHIL., EZFFLT, R
B AR Z kR I, HE RSB AN, XA R I R TN
9.

P E (FAFEIEH) FEAARRLERLE, MRAAAES —HoFwEo.l
TR R ERE| T CRANIRR . (B EF T4, AT EEAE R RRENE P
A AR AL R, EFE R RKIEMATARFREBAN (FAHFEHKSE) , A3
Sw g A— /N e FHE Y,



=. £

L@t B AR X T AR A AT 48R A EE, PTAET RE
ER—NHCERHES R L@ ER—A R L SEHELE,. IANAEHHF
AWM A B FIE), T BdE T RIFEAE RIS, LEAERMZA, 2L,
B FEANEOAARSE, LEFHREME, IALEESRITHE—T, UELEH,

BERFERF, AR, “GTR” TAR B ARE IR0 4857,
AR LEE—, {22, AERFHH (btds ) ITRAEAANFIA., —20
MRT XRb T/ HKE HILE, —REMAHRETRR, T HKRI| 5 Lk EAnBLy
(o2 I

AZPARBT —Fra#eg3TRs &, 7 “BEITR” , FILTH.

KB 6 £ 2 A 38 3T R AR 69 SR B0 64 BB I AR R R — 8 B,
ML B R i Ereg B 6. L@ BT AT R R AARS IR EAE, HiELE
EEANIALERFERTR 4, FX AT FAEAMRAR ML, KRB AR
FIAMRM I I KRG TS e R R 2. & TR REREARNEES ZRKeAT
8], FTVAXARATRZ B Brmss, FBIMRRTIRZ B TR Ke%m. KL
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